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Judge K. Mlchael Moore has set asrde a Corps poticy on pnor converted cropland, saying the agency needs to

engage in notice-and-comment rulemaking. Moore set asrde both the Corps Jacksonulte Drstnct's "lssue

Paper" interpreting "Normal Circumstances" as wetl as a memorandum adopting the issue paper's

conctusions nationatty.

Ctick on page 1 to the right for the futl decision.

,'The corps may not, wtthout engaging in rulemaking using appropriate notice-and-comment procedures,

determine the existence of wetlands in a manner inconsistent with this Order," Moore said in the Sept. 28

order (New Hope Power Co. v. USACE,l0-227n, S.D. Fta.).

The ptainttffs, a renewabte energy company and a sugarcane grower, "atlege that defendants' new rutes

have improperty extended the Corps'jurisdiction tosituatrons where (1) prior converted croplands are

converted to non-agricutturat rise; and (2) dry tands are maintained using continuous pumping. Under this

new rule, wetland determinations are made based on what the property's characteristics woutd be rf the

pumping ceased. Therefore, plaintiffs seek to have the new rules set aside."

Regarding the issue paper prepared by the Jacksonulle District, Moore wrote, "Thls paper was written in

response to five pendtng application for lurisdrctional determinations rnvotung the transformation of prior

converted croptand to limestone quarries. The lssue Paper conctuded that such a transformation woutd be

considered an "atypical situation" withrn the meaning of the Wettands Manuat and, thus, subiect to

regulation. ld. at 1-5. The lssue Paper further found that active management such as continuous pumptng to

keep out wettand conditions was not a "normal condition" withrn the meaning of 33 C.F.R. 5 328.3(b). Thts

lssue Paper was sent to the Corps'headquarters along with a request for guidance as to whether the lssue

Paper reflected the Corps' rutes. The lssue Paper was adopted as being an accurate reflection of the Corps'

nationat position by Stockton in an Affirming Memorandum, See Memorandum for South Attantic Diviston

Commander (Apr. 30, 2009) (ECF No. 18-23) ("Affirming Memorandum"). No notrce-and-comment period

occurred before this memorandum rssued. The Corps has imptemented and enforced the Stockton Rules

nationmde since the Affirming Memorandum issued, and the Corps has issued additional memoranda

supporting thrs policy. "

http://www.eswr.com/ 9/30t20r0
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